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The ‘Effect on Trade between the Member States’
Criterion: Is It the Right Criterion by Which the
Commission’s Workload Can Be Managed?

Cees Dekker*

On 29 April 2015, the European Commission decided on several notified measures, ruling
that in none of those cases State aid was involved because, as the accompanying press re-
lease stated, they were unlikely to have a significant effect on trade betweenMember States.
According to the press release, the decisions give additional guidance on how to determine
which cases should be assessed by the Commission and which should not, to allow the Com-
mission to focus on cases with a larger impact on the internal market. A couple of decisions
in 2016 followed the same line of reasoning. This article discusses the question of how these
decisions relate to the Court’s case law and the Commission’s own practice regarding the
criterion ‘effect on trade between Member States’ laid down in Article 107(1) TFEU. It will al-
so explore to what extent these decisions give actual clarity on the application of this crite-
rion and if there is a better alternative to reduce the workload of the national authorities
and the Commission.

Keywords: Interstate Trade; De Minimis; Appreciable Effect; Notice on the Notion of State
Aid.

I. Introduction

To determine whether a government measure in-
volves State aid within the meaning of Article 107(1)
1 TFEU, it must be determined whether the measure
meets all the criteria of said Article. If the measure
meets all criteria, it should be notified to the Euro-
pean Commission according to Article 108(3) TFEU,
unless Regulation no. 651/2014 (GBER)1 applies. If
not all criteria of Article 107(1) 1 TFEU are met, the
measure does not constitute State aid.

This article addresses the criterion as far as this
aid adversely affects the trade between Member
States, mentioned in Article 107(1) TFEU. The reason
for that is that the Commission in 2015 and 2016 is-
suedseveraldecisions, inwhich thenotifiedmeasures
according to the Commission did not constitute State
aid since they allegedly did not affect trade between
Member States because it could not be foreseen that
the measures would have more than a marginal ef-
fect on the conditions of cross-border investments or
establishment. To be able to determine how these de-

cisions relate to previous case law of the Court of Jus-
tice and the Commission’s practice concerning the
criterion’s ‘influence on the trade between Member
States’ laid down in Article 107(1) TFEU, I shall first
discuss the framework of this criterion, as explained
and applied in that case law and decision practice. I
shall also determine to what extent these decisions of
2015 and those from 2016 respectively, give actual
clarity on the application of this criterion, as theCom-
mission stated in its accompanying press releases.2

* Cees Dekker, Attorney-at-law, Partner at Nysingh advocaten-
notarissen N.V., Zwolle (The Netherlands).
DOI: 10.21552/estal/2017/2/4

1 European Commission, Regulation No 651/2014 declaring
certain categories of aid compatible with the internal market in
application of Articles 107 and 108 of the Treaty [2014] OJ L
187/1.

2 Press Release IP/15/4889 (regarding the following seven Commis-
sion decisions of that date: Public hospitals in the Hradec Králové
Region, SA.37432; Städtische Projektgesellschaft "Wirtschaftsbüro
Gaarden - Kiel" SA.33149; Alleged aid to a specialised rehabilita-
tion clinic for orthopaedic medicine and trauma surgery,
SA.38035 (2015/NN); Alleged State aid to Glenmore Lodge
SA.37963; Alleged State aid to UK member-owned golf clubs,
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II. Framework

1. Actual or Potential Effect on Trade

The wording of Article 107(1) 1 TFEU regarding the
criterion of the effect on trade between Member
States differs somewhat from the formulation of the
same criterion in the Articles 101(1) and 102 TFEU.
Where the Articles 101 and 102 TFEU apply to prac-
tices ‘which may affect trade between Member
States’,Article 107(1)TFEUdefines ameasure asState
aid if it ‘affects trade between Member States’. It
seems that this last criterion is met less easily than
the criterion formulated inArticles 101 and 102TFEU.
As shownby the case lawof theCourt of Justice, how-
ever, the criterion ‘trade between Member States’
should not be interpreted in such a limitedmeaning.
According to the Court’s case law, it is not necessary
for the qualification of a national measure as State
aid that the measure in question has actually affect-
ed trade between Member States and to have actual-
ly distorted competition. The only thing that must
be verified is that the aid in questionmay affect trade
between Member States and distort competition.3

In this regard, the criterion ‘trade between Mem-
ber States’ in the State aid law is interpreted the same
way as in Articles 101 and 102 TFEU.

2. Market Position of the Beneficiary
Company

According to case law, trade betweenMember States
is not only affected when aid is provided to a com-
pany engaged in the import and export of products
or services. Aid provided to a company that does not
export, but has to compete with products from oth-
er Member States within the internal market, may
also affect trade between Member States, according
to the Court of Justice.4According to the Court of Jus-
tice, aid to companies that locally or regionally pro-
vide services, and do not provide services outside the
State where they are based, may also affect trade be-
tween Member States, because,

[w]here aMember State grants a public subsidy to
an undertaking, the supply of transport services
by that undertaking may for that reason be main-
tained or increased with the result that undertak-
ings established in other Member States have less
chance of providing their transport services in the
market in that Member State, […].5

Formulated this way, aid may affect trade between
Member States by benefitting a company that acts in
a market in which companies based in other Mem-
ber States may become active. The Court of Justice
refers to a situation in which those companies from
otherMember States are not necessarily active in the
market in question yet. It refers to their chances to
offer their services in that market (in the Member
State concerned). This is in fact the case when aid is
provided to a companyoperating in a liberalisedmar-
ket.

The Court of Justice confirmed this line of reason-
ing in the Heiser case, about a tax benefit for an Aus-
trian dentist, considering that the fact that a compa-
ny only provides local or regional services, does not
answer the questionwhether trade betweenMember
States is affected. The Court of Justice considered in
this case that, “since it is not inconceivable […] that
medical practitioners specialising in dentistry, such
as Mr Heiser, might be in competition with their col-
leagues established in anotherMemberState, the sec-
ond condition for the application of Article 107(1) of
the Treaty must be considered to be fulfilled.”6 Thus,
the Court of Justice apparently uses the standard that
the possibility that concerning companies compete
with companies in another Member State, cannot be
excluded. The fact that this possibility cannot be ex-

SA.38208; Netherlands Investment aid for Lauwersoog port,
SA.39403; Alleged State aid to medical centre in Durmersheim,
SA.37904) and IP/16/3141 of 21 September 2016 (regarding the
following decisions: Decision of 20 July 2016, Port of Wyk,
SA.44692; Decision of 1 August 2016, Aid to support the Valen-
cian language in the press, SA.45512; Decision of 4 August 2016,
Aid to local media published in the Basque language, SA. 44942;
Decision of 9 August 2016, Alleged State aid to Santa Casa de
Misericordia de Tomar, SA.38920 and Decision of 9 August 2016,
BLSV Sportcamp Nordbayern, SA. 43983). All State aid decisions
to which this article refers can be found on the Commission’s DG
Competition website at <http://ec.europa.eu/competition/elojade/
isef/index.cfm?clear=1&policy_area_id=1,2,3> by filling in the
case number. Last accessed on 22 April 2017.

3 Case C-518/13 Eventech [2015] ECLI-[65]. In the same sense,
also see: case C-102/87 France v Commission [1988] ECR I-4067
[19].

4 France v Commission (n 3), [19]. An example of the application
of the thus implemented criterion in the decision practice can be
seen in the Commission’s decision on the Centre Plan Mill and
Sint Hubert, in which the Commission decides about the aid to a
development combination of a housing corporation and project
developer, both limited to the Dutch market: “Given that compa-
nies from other Member States are also active in the Dutch build-
ing sector, we cannot rule out that this measure will disrupt the
intra-community trade”, European Commission, Decision of 14
October 2009, N555/2008, Centrumplan Gemeente Mill and St.
Hubert.

5 Case C-280/00 Altmark Trans [2003] ECR I-7747, [78].

6 Case C-172/03 Heiser [2005] ECR I-1627, [35]; Emphasis added.
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cluded is enough then to decide that trade between
Member States is affected within the meaning of Ar-
ticle 107(1) TFEU.

The Court of Justice applied the same standard in
themore recent Eventech case. In that case, the Court
addressed the question whether the practice of per-
mitting London black cabs to use bus lanes on pub-
lic roads during the hours when traffic restrictions
with respect to those lanes are operational, while pro-
hibiting minicabs from using those lanes, except for
picking up and setting down their pre-booked pas-
sengers, involves State aid and, therefore, whether
this practice affects interstate trade. With respect to
this, the Court of Justice considered, after referring
to the standards from the case law referred to above:

In the main proceedings, the view must be taken,
in particular, that it is conceivable that the effect
of the bus lanes policy is to render less attractive
the provision of minicab services in London, with
the result that the opportunities for undertakings
established in other Member States to penetrate
that market are thereby reduced, which it is for
the referring court to determine.7

This case too shows that the question whether the
possibility that the chances of companies from oth-
er Member States are reduced, can or cannot be ex-
cluded, is decisive. Nothing shows that there were
anyundertakings fromotherMemberStates that had
specific plans to offer their services in London, but
this does not seem to be of any importance to the
Court of Justice.

This case law does not affect the criterion of Arti-
cle 107(1) TFEU: as far as this aid affects the trade be-
tween Member States. The inability to rule out the
possibility that trade between Member States is af-
fected, is, in my opinion, a standard of proof.

This standard of proof of the inability to rule out
the possibility that trade between Member States is
affected, does not mean that the Commission only
has to state that this effect cannot be excluded. The
Court of Justice requires (at least with respect to vi-
olation procedures in accordance with Article 108(2)
TFEU) the Commission to found the allegation that
trade between Member States may be affected. In
the Wam case, among others, the Court of Justice
ruled that the Commission should investigate
whether themeasures may adversely affect trade be-
tween Member States and may distort competition,
by giving relevant indications in the decision as to

the predictable consequences.8 The Commission,
however, is “not obliged to carry out an economic
analysis of the actual situation of the relevant mar-
ket or the patterns of the trade in question between
Member States or to show the real effect of the aid
at issue, in particular on the prices applied by Wam,
or to examine Wam’s sales on the United Kingdom
market.”9

In my opinion, we can therefore determine that
the Court of Justice applies the term ‘affecting trade
betweenMember States’ in a very broad sensewhich
includes potential effect, and that this effect is suffi-
ciently proven if the possibility thereof cannot be ex-
cluded, although the Commission might have to ex-
plain why the possibility that interstate trade is af-
fected, cannot be excluded.

3. Appreciable Effect on Interstate Trade?

The next question is whether the effect on trade be-
tween the Member States must also be ‘appreciable’.

According to the case law of the Court of Justice,
there is no threshold or percentage below which it
can be assumed that trade between Member States
is not affected. The small proportions of the aid or
the small size of the benefitted undertaking does not
exclude the possibility that interstate trade is affect-
ed, according to the Court of Justice in its judgment
inAltmark10 andmany other cases. At the same time,
in a situation in which the Commission had refused
to assess an interest subsidy granted bySpain against
the (at that time) Notice on the de minimis rule for
State aid (now thedeminimis regulation11), theCourt
of Justice ruled that “whilst the Court has held that
the relatively small amount of aid or the relatively
small size of the undertaking which receives it does
not as such exclude the possibility that intra-Commu-
nity trade might be affected […] a small amount of
aid to an undertaking over a given period does not

7 Eventech (n 3), [70].

8 Case C-494/06P Commission v Italy and Wam SpA [2009] ECR
I-3639, [57].

9 Ibid, [58].

10 Altmark (n 5), [81].

11 European Commission, Regulation (EU) No 1407/2013 on the
application of Articles 107 and 108 of the Treaty on the Func-
tioning of the European Union to de minimis aid, OJ 2013 L
352/1.
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affect tradebetweenMemberStates inparticular eco-
nomic sectors.”12 The Court does not specify under
what circumstances this is the case. With this judg-
ment, the Court of Justice on the one hand provides
room to acknowledge that the Commission could ap-
ply a de minimis rule, of which the legal validity (or
at least the unconditional applicability) on the other
hand is questionable, given theCourt’s rule that there
is no threshold or percentage below which it may be
assumed that interstate trade is not affected. In the
meantime, the Court of Justice leaves open the pos-
sibility that even below the de minimis thresholds,
tradebetweenMemberStatesmaybeaffected,where
it considered in this case: “The amounts determined
by theCommission [thedeminimis thresholds–CTD]
have not been contested to this day.”13 This case
shows that the Commission is also under the obliga-
tion to assess aid against the framework that it deter-
mined for itself in the deminimis regulation, but that
it is possible (in practice: for a complainant) to
demonstrate thatmeasures indicatedby theCommis-
sion as de minimis aid, can still affect trade between
Member States. As far as I know, however, this has
never happened in practice yet.

Thus, as to the ‘appreciability’ of the effect on in-
terstate trade, it can be determined that such a crite-
rion is not applied if State aid is concerned. The cri-
terion seems to be applied digitally by the Court of
Justice: either the trade between Member States is
affected, or it is not. Once it is (or may be) affected,
the criterion is met, no matter how small the effect.

It follows from the Court’s case law:
– that the criterion of ‘affected trade betweenMem-

ber States’ is met if the possibility of an effect can-
not be excluded;

– that this is the case when the aid benefits a com-
pany that operates in a market where companies
from other Member States may also become ac-
tive;

– that no minimum is determined for this, except
for the minimum of the de minimis threshold, as
long as the thresholds determined in the de min-
imis regulation are not contested in a specific case
as set too high; and

– that the Commission must explain why the trade
between States is affected, but does not need to
make an economic analysis.

Because of all this, according to the case law of the
Court of Justice, a measure is very easily considered
to constitute State aid, at least for the criterion of ‘ef-
fect on trade between Member States’. As a result,
many measures have to be reported to the Commis-
sion, unless the measure can be implemented in ac-
cordance with the GBER.

III. The Commission’s Decision Practice

The Commission’s decision practice has been sum-
marised adequately in the Commission’s Notice on
the Notion of State aid (the ‘Notice’).14 This Notice
shows that the Commission generally holds on to the
opinion that the criterion is met when the possibili-
ty that trade betweenMember States is affected, can-
not be excluded.15 It usually does not perform a com-
prehensive market study.16

The Commission, however, points out in its No-
tice that it has found in several cases that, given the
purely localnatureof certainactivities, tradebetween
Member States is not affected by aid for these activ-
ities. According to the Notice in those cases the Com-
mission ascertained, in particular, that
– the beneficiary supplied goods or services to a lim-

ited area within a Member State, and
– the beneficiary was unlikely to attract customers

from other Member States, and
– that it could not be foreseen that the measure

would have more than a marginal effect on the
conditions of cross-border investments or estab-
lishment.17

12 Case C-351/98 Spain v Commission [2002] ECR I-8031, [51].

13 Ibid, [52].

14 European Commission, Notice on the notion of State aid as
referred to in Article 107(1) of the Treaty on the Functioning of
the European Union, OJ 2016 C262/1. The Notice can be ac-
cessed at <http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri
=CELEX:52016XC0719(05)&from=EN> Last accessed on 22 April
2017.

15 See Notice (n 14), [190-194].

16 A case in which the Commission did do this was the one regard-
ing the Dutch Marinas (European Commission, Decision of 29
October 2003 on measures in favour of non-profit harbours for
recreational crafts, the Netherlands, C10/2003, OJ 2003 L 34/63).
In this case, the Commission studied the market share of the
marinas involved in the European market, and it concluded that
only a small number of mooring places was used by foreign
tourists. Given the very small market share of the marinas in-
volved, the Commission determined that the trade between
Member States was not affected by the sale of stretches of land
and water to the marina below market price. In that sense, the
Commission sticked to the case law since it does not speak of a
lack of ‘appreciable’ effect or a not more than marginal effect, but
of ‘no effect’.

17 See Notice (n 14), [196].
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This line of reasoning, although incidentally occur-
ring in prior years, was more consistently applied by
the Commission in its decisions of 29 April 2015 and
those referred to in the press release of 21 Septem-
ber 2016.18 In the press release accompanying the de-
cisions of 2015, it stated that the notified measures
did not involve State aid because they were unlikely
to have a significant effect on trade between Mem-
ber States. That suggests that the Commission holds
that there was an effect indeed, but that that effect
was not enough tomeet the criterion of Article 107(1)
TFEU.

Thewording of some of the decisions differs, how-
ever, slightly but significantly from the wording of
the press release. In most of the cases the Commis-
sion considered in light of the available information,
that the measures could not reasonably be foreseen
to have more than a marginal effect, if any, on the
conditions of cross-border investment and establish-
ment between Member States.19 The Commission
then concludes that, therefore, the measures are not
liable to affect trade between Member States.20 In
other decisions from the same date, however, the
Commission considered that “neither the situation
of the relevant market, the position of the undertak-
ing in that market or the pattern of trade in the ser-
vices in question show that the public support could
reasonably be foreseen to have more than a margin-
al effect, if any,on theconditions thatdetermine trade
between Member States.”21

Even if we assume that the latter line of reasoning
(and the wording of the April 2015 press release) was
a slip of the pen, the question is whether the former
line of reasoning is in conformity with the Court’s
case law.

In my view, it is not. While the Court of Justice
holds that the criterion is met if the possibility of an
effect on trade cannot be excluded and that this is the
case when the aid benefits a company that operates
in a market where companies from other Member
States may also become active, not more than a mar-
ginal effect on the conditions of cross-border invest-
ment and establishment, does not fulfil the test the
Court applies. After all, when there is not more than
a marginal effect, an effect cannot be excluded. This
argument isnotmeresemantics.Applyinga ‘notmore
than a marginal effect’ assessment, means that mea-
sures that have amarginal effect on the conditions of
cross-border investment and establishment, will be
considered not to constitute aid, while the Court does

not apply such a threshold below which State aid is
not involved. This not more than a marginal effect
meant, for instance, that the subsidy of € 3,329,040
from the Dutch authorities to Lauwersoog Port,22 ex-
ceeding by far the de minimis threshold, did not af-
fect interstate trade, according to the Commission.

The next question is how the Commission assess-
es whether a public funding has notmore than amar-
ginal effect on the conditions of cross-border invest-
ment and establishment.

It would be getting too far to discuss all the deci-
sions towhich the two press releases refer. Therefore,
I will give some examples. In the case regarding the
funding of five regional hospitals by the Czech gov-
ernment,23 the Commission considered that trade be-
tween Member States was not affected, because the
main activity of the hospitals is to provide medical
care to the inhabitants of the service area (limited to
their own region). The Commission held that people
willusuallychoose thenearesthospital foremergency
care, and that cross-border traffic for elective care is
onlyexpected if it concernsa specialisedhospitalwith
an international reputation. Furthermore, the capac-
ity (based on contracts with health care insurers) is
adjusted to the regional need, and the number of for-
eign patients in the hospitals involved, in a six-year
period, was never higher than three per year, for all
five hospitals collectively. Finally, the Commission
concluded that there was not any sign of cross-border
investments in the region. The Commission held in

18 See the references made in footnote 4.

19 European Commission, Decision of 29 April 2015, Czech Repub-
lic Funding to public hospitals in the Hradec Králové Region,
SA.37432 (2015/NN), para 23. The Commission used the same
line of reasoning in the following decisions of the same date:
Städtische Projektgesellschaft "Wirtschaftsbüro Gaarden - Kiel"
SA.33149 (2014/NN ex 2011/CP), para 23; Alleged aid to a
specialised rehabilitation clinic for orthopaedic medicine and
trauma surgery, SA.38035 (2015/NN), para 17; Alleged State aid
to Glenmore Lodge SA.37963 (2014/NN) (ex 2013/CP), para 23;
Alleged State aid to UK member-owned golf clubs, SA.38208
(2014/NN) (ex 2014/CP), para 29. All decisions to which press
release IP/16/3141 of 21 September 2016 refers follow the same
line of reasoning.

20 See e.g. Public hospitals in the Hradec Králové Region, SA.37432
(2015/NN), para 24.

21 European Commission, Decision of 29 April 2015, Netherlands
Investment aid for Lauwersoog port, SA.39403 (2014/N), para 40.
The Commission took the same line of reasoning in its decision of
the same date in Alleged State aid to medical centre in Durmer-
sheim, SA.37904 (2014/NN), para 20.

22 See references made in footnote 21.

23 European Commission, Decision of 29 April 2015, Czech Repub-
lic Funding to public hospitals in the Hradec Králové Region,
SA.37432 (2015/NN).
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this case, therefore, ‘that themeasures cannot reason-
ably be foreseen to havemore than amarginal effect,
if any, on the conditions of cross-border investment
and establishment between Member States.’ What
the Commission did not assess is whether there was
no sign of cross-border investments because the in-
cumbent hospitals got public funding. The Commis-
sion did not confirm in this case, that the beneficia-
ries themselves did not invest elsewhere either. Apart
from that the Commission should assess not only
whether patients from outside the region come to the
hospitals involved, but alsowhether patients from in-
side the regiongo tohospitals outside the region.That
might have been relevant specifically in the case of
the same date concerning aid to the medical centre
in Durmersheim. The beneficiary in that case oper-
ates four hospitals, three medical centres and several
care facilities not far from the French border. Accord-
ing to the Commission, cross-border competition in
the field of basic care is unlikely due to the linguistic
problemsanddifferences inhealthcare insurance sys-
tems. Unlikely, but not excluded, I would say. At least
that should be something to investigate in order to
exclude an effect on trade between Member States.
Where the Commission concluded in this case that
the aid did not benefit a beneficiary that is active in
a transnational market, this cannot be based on the
fact that the beneficiary itself is not transnationally
active, for the beneficiary may compete in its local
market with companies in which foreign companies
have shares. The Commission did not assess whether
cross-border investments weremade (or whether for-
eign investors would have considered investing) in
the concerning regions or not.

Where the Commission states that trade between
Member States is not affected by local activities if the
aid does not cause any demand or investment to be
diverted to the region concerned, and does not hin-
der the establishmentof companies fromotherMem-
ber States, the Commission, in my opinion, applies

a higher burden of proof of the lack of an effect on
interstate trade24 than the Court of Justice. The Court
does not talk about ‘diversion’ of demand or invest-
ments, nor of a hindering of the establishment of
companies from other Member States.25 Foreign
companies (or local subsidiaries of them) already ac-
tive in the market may also experience hindrance. It
is also striking that the Commission, regarding for-
eign investments, looks at current investments, but
disregards the possible diminished chances of for-
eign companies to start investing, which is what the
Court of Justice starts from.

It appears from the examples discussed above that
the Commission considers the possibilities of cross-
border trade, but the way in which it does so, is in-
complete. TheCommission seems to contemplate on-
ly where the demand side of the market for the ben-
eficiary itself comes from, notwhether suppliers out-
side the region (fromanotherMember State) provide
goods and services to customers living in the region
of the beneficiary. It neither assesseswhether foreign
investors are involved as competitors that are estab-
lished in the same Member State as the beneficiary,
or whether the effect of the aid is that foreign in-
vestors refrain from investing in that region. Further-
more, it does not (always) assess whether the bene-
ficiary due to the aid gains a better position to invest
in activities on a market on which foreign undertak-
ings are active. Under these circumstances one can-
not say that it is unconceivable that the effect of the
measure is to render less attractive the provision of
the activities involved, with the result that the oppor-
tunities for undertakings established in other Mem-
ber States to penetrate that market are thereby re-
duced.26 In other words, the way in which the Com-
mission assesses whether public funding has not
more than amarginal effect on the conditions of cross-
border investment and establishment, is not precise
enough to conclude that an effect on interstate trade
can be ruled out.

Another example of such an incomplete analysis
is an earlier Decision of the Commission (from 2002)
regarding the subsidy of the British government to
Brighton West Pier in which the Commission held
that this subsidy was no aid measure, on the follow-
ing grounds: ‘There is no similar construction in the
other Member States and the pier is likely above all
to attractBritish tourists. Thepier’s international rep-
utation is insufficient to attract tourists from other
Member States.’27 Although this reasoning in itself

24 In the sense that the criterion of Article 107(1) TFEU is met less
easily.

25 See Case C-280/00 Altmark Trans [2003] ECLI-415, [78].

26 Cf. Eventech (n 3), [70].

27 European Commision, Decision of 6 June 2002, N560/01 and
NN17/02, to be found in the non-paper about Services of general
economic interest and state aid of 12 November 2002, published
on the Commission’s website, para 51, available at <http://ec
.europa.eu/competition/state_aid/reform/archive_docs/1759_sieg
_en.pdf> Last accessed on 22 April 2017.
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can be seen as a foundation of the argument that the
effect on trade between Member States can be ruled
out, it is remarkable that the Commission did not dis-
cuss the possibility that foreign companies (want to)
operate touristic attractions to compete with the
Brighton pier. That would be the market on which
the aid could have an effect and is, therefore, rele-
vant for the assessment whether interstate trade is
affected.

These incomplete analyses become even more
problematicwhen the assessmentdoesnot takeplace
at the right level of the relevant market. If we look
for instance at one of the examples the Commission
gives in its Notice on the Notion of State Aid where
interstate aid would not be affected – swimming
pools that mainly aim at a local catchment area28 –
this could easily lead to misunderstandings. For one,
swimming pools that are mainly intended for a local
catchment area may not attract users from another
Member State, but when the public authorities fund
‘a swimming pool’, it is likely that it consequently
strengthens the position of a swimming pool opera-
tor.29 There are undertakings that own or operate
dozens of swimming pools and/or other (sports) fa-
cilities, probably. If they also have or operate facili-
ties in border areas or in other Member States, the
aid of a swimming pool that only attracts a local pub-
lic may still affect interstate trade. The assessment
whether trade between Member States is affected
can therefore not only be based on the origin of the
users of a service, but should be done after it is prop-
erly assessed what (upstream) markets could be af-
fected.

The way in which the Commission dealt with one
of the cases from 29 April 2015, regarding the mu-
nicipality of Kiel, that allegedly provided aid to
Wirtschaftsbüro Gaarden,30may, precisely from this
perspective, be questioned. This case concerned a
complaint from a consultant against an agency
founded by the municipality to provide advice and
consultancy to individuals, starting businesses and
small andmiddle-sized companies to promote the at-
tractiveness and economic activity of the disadvan-
taged neighbourhood of Kiel-Gaarden. The Commis-
sion concluded that the services were only aimed at
this target group located in a limited geographical
area, and that there was no sign of cross-border in-
vestments in basic services to very small companies,
and, that therefore, the funding by the municipality
(just below € 700,000 in three years) could not rea-

sonably be regarded as having an effect on interstate
trade. That argument seems not convincing. Would
a consultancy firm – for instance one of the interna-
tional consultancy firms that are also active in Ger-
many – not be interested if the costs for their services
(partly) would be paid by the public authorities?

The question as to which market should be as-
sessed can also be raised regarding the Commission’s
decision in BLSV Sportcamp Nordbayern31 to which
the September 2016 press release refers. This deci-
sion involves a grant of over € 20million for the con-
struction of a campus (accommodation of 110 rooms
with 299 beds, including full board and lodging ful-
filling the standards of a youth hostel) with sports fa-
cilities (a three-pitch sport halls, an artificial grass
pitch, a fitness room, an indoor and outdoor climb-
ing wall, a beach-volleyball field, a multifunctional
gymnastic room and regeneration facilities like a
sauna, a treatment- and massage room as well as
meeting/seminar room). It appears from the decision
the expected user base of the Sportcamp is, as fol-
lows: 30 % schools; 28 % non-profit sports associa-
tions; 14 % sessions for sport trainer courses and 28
% for miscellaneous purposes (e.g. users from
churches as well as social groups using the camp for
seminars and teaching courses). An estimated maxi-
mum of 4 % of the users would come from abroad,
but only in the context of the activities of sport asso-
ciations and schools. The beneficiary and operator of
the Sportcamp is the Bavarian State Sports Associa-
tion (BLSV), a non-profit organisation. BLSV oper-
ates three other Sportcamps. I think the assessment
in this case started fromawrongpoint of view,where
the Commission considered that only the provision
of training camp to individual travellers would ap-
pear to constitute an economic activity, as all other

28 See Notice (n 14), [197]. It is striking that, for each example
given in paragraph 197, a case can be found that relates to the
same sector in which the Commission judged that the trade
between Member States was affected. It would be going too far to
discuss all these cases. Reference is made, for example to the
following decisions: SA.33045, Kristall Bäder AG (swimming
pool); SA.404486, Hallenbad Wachtberg (swimming pool -
abbreviated announcement of aid provided under the General
Block Exemption Regulation (EC) no. 800/2008); SA.19864
(2014/C) - Government funding of the IRIS public hospitals in
Brussels; SA.39426 PICFIC (hospitals); SA.38122 ‘Guido’ and
‘Królowa Luiza’ coal mines (museums).

29 See e.g. Hallenbad Wachtberg (n 28).

30 European Commission, Decision of 29 April 2015, Städtische
Projektgesellschaft "Wirtschaftsbüro Gaarden – Kiel, SA.33149.

31 European Commission, Decision of 9 August 2016, BLSV Sport-
camp Nordbayern, SA.43983.
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activities are limited to school education and exercise
of amateur sport in a not-for-profit association. It
does not become clear from the decisionwhy the pro-
vision of sports facilities and accommodation to not-
for-profit customers isnot aneconomicactivity.How-
ever, taking this assessment as a starting point, the
Commission considered that because of the very low
volume of economic activities, the fact that it is cred-
ible that the Sportcamp will cater for a local market
and the restrictions for the use of the accommoda-
tionby individual travellers, the activity isnot of such
a nature as to dissuade operators in other Member
States to enter the market bymaintaining or increas-
ing the local supply, or to exercise their right of es-
tablishment, nor of such a nature as to possibly at-
tract more private users from abroad. This seems a
rather weak reasoning.Would not it be attractive for
private operators to operate such a facility (or even
four of such facilities)? The reason that there are no
private operators providing these facilities might be
explained by the mere fact that BLSV can operate
these facilities with the aid of the public authorities.
Judged by the line of reasoning of the Court, one
could verywell say that BLSV offers accommodation
and sports facilities to customers against payment32

and therefore operates on a market that is open for
competition. Under those circumstances “undertak-
ings established in other Member States have less
chance of providing their […] services in the market
in that Member State.”33

All these examples do not mean that the Commis-
sion always analyses the circumstances of the case in
this way. There are many decisions taken after 29
April 2015 that follow the ‘classic’ line of reasoning
that it cannot be ruled out that trade between Mem-
ber States can be affected and, therefore, is in con-
formity with the Court’s case law. This, however,

makes the Commission’s practice even more unpre-
dictable on this point.

While, for instance, the Commission found that
the subsidy of € 3,329,040 from the Dutch authori-
ties to Lauwersoog Port, already mentioned, did not
affect interstate trade, it considered that the invest-
ment of € 571,232 (total of costs of € 970,507) from
the German authorities in the creation of a technical
energy infrastructure at theport ofKiel to allowships
docked there to meet their on-board energy require-
ments through an efficient supply of shore-side elec-
tricity, did affect interstate trade.34 In the latter case
the Commission followed the ‘classic’ line of reason-
ing, considering that “an advantage granted to a port
operator in an EUMember State is likely to enhance
its ability to competewith other port operators in the
EU to attract traffic and reinforce its market posi-
tion.”35 It does not appear from the decision whether
the Commission considered the extent of the possi-
ble advantage for ships using the port’s facilities and
whether that advantage was of such a nature that it
would attract more traffic.

Another example of the use of these two lines of
reasoning is the German cases regarding the invest-
ment for the extension of the cruise ship terminal
Putbus-Lauterbach on the one hand and the invest-
ment for the Port of Wyk auf Föhr on the other
hand.36 In the former case Germany notified a direct
grant of € 4,527,408, meant to expand and adapt the
infrastructure at the port to meet the growing de-
mand in themarket for river cruise ship services. Ac-
cording to the Commission it could not be excluded
that the project would, at least potentially, distort
competition between river cruise ship ports in Ger-
many.37 The Commission argued that the financial
support granted by Germany would be used for ex-
tending the existing cruise ship terminal in Putbus-
Lauterbach to adapt the port to the expected grow-
ing demand in the market for river cruises. Accord-
ing the Commission it was expected that after com-
pletion of the project the cruise ship terminal of Put-
bus-Lauterbach would be able to increase the num-
ber of cruise ship passengers. As concerns the inter-
state trade, “[f]urthermore, the Commission is of the
view the measure is at least potentially capable of af-
fecting trade between Member States by potentially
diverting traffic away from other Member States, es-
pecially from ports operating around the Baltic
Sea.”38 In this case the Commission apparently ap-
plies a (very) low burden of proof, given the fact that

32 At least it does not appear from the decision that the Commission
examined whether the customers of BLSV pay for the services
offered by BLSV.

33 Altmark (n 5).

34 European Commission, Decision of 13 June 2016, "Green Port"
Kiel: Landstromanlage Norwegenkai, SA.41193.

35 Ibid., [36].

36 European Commission, Decision of 19 August 2016, Extension of
the cruise ship terminal Putbus-Lauterbach, State Aid SA.45848
and Decision of 20 July 2016, Investment for the Port of Wyk auf
Föhr, SA.44692.

37 Cruise ship terminal Putbus-Lauterbach (n 36), [35].

38 Ibid., [36].
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it only referred to competition with other German
ports.

The second case, regarding Port of Wyk auf Föhr,
involved a € 6,564,000 grant meant for the renova-
tion and modernisation of the infrastructure of the
port, not enabling the port to cater for larger ships
than before. The port is used by a ferry service from
the Germanmainland and from a neighbouring Ger-
man island, used for supplying the island as well as
for bringing tourists to the island. The Commission
considered, inter alia, that competition for the ser-
vices offered in connection with the notified project
occurs at a purely local level and given the specific
circumstances of the island, that the planned invest-
mentwould clearly not have any significant effect on
the patterns of trade between Member States in the
sense that it would have a decisive and significant
impact on the decision of shipping companies from
otherMember States to use the port inWyk auf Föhr
rather than ports in otherMember States. Therefore,
the Commission held that trade between Member
States was not affected. So, in this case competition
withotherGermanports apparentlywasnot relevant.

In another case concerning a port, the fact that
competition came from another port in the same
country – Croatia – apparently was enough reason to
consider that there was at least a potential effect on
trade betweenMember States and competition.39Af-
ter all, the Commission argued in this case that the
aided port of Osijek (in Croatia) is “in competition
with other modes of transport like road and rail and
could be at least potentially in competition with sim-
ilar ports in Croatia (e.g. the port of Vukovar) and
Hungary (e.g. the port of Mohacs in the future)” The
latter, however, has a different product specialisation
(no bulk cargo) and geographic location (a different
river) and the lack of direct competition at present
between the two ports was confirmed by the Com-
mission’s decision in 2015 in the case Development
of Mohacs Port.40 However, the Commission consid-
ered that the aided project in this latter Mohacs port
case also aims at developing bulk cargo.

We see here cases inwhich competition occurs be-
tween undertakings within the same country and (in
the Osijek case) potential competition in the future
with a foreign undertaking, being enough to assume
an at least potential effect on trade. In taking this lat-
ter circumstance in consideration, the Commission
follows the line of the Altmark judgment cited
above.41

These examples show us that since April 2015 the
Commission uses two types of assessments: a ‘clas-
sic’ one, in which the Commission based on a scanty
analysis comes to the conclusion that an effect on in-
terstate trade cannot be ruled out; and the one that
applies the criteria mentioned in the Notice of the
Notion of State aid at paragraph 196 (in short: local
activities, no attraction to customers from other
Member States, not more than a marginal effect on
the conditions of cross-border investments or estab-
lishment). It appears, however, that at least in some
cases the latter analysis of the Commission is not ac-
curate enough to rule out an effect on interstate trade.

IV. Guidance and Workload Reduction?

Asnotedbefore, theCommission states in the accom-
panying press releases, that ‘additional guidance’ is
given with the decisions the press releases refer to,
to allow Member States to assess which cases have
to be reported to the Commission. In that regard, the
decisions would be an addition to the GBER. In itself,
the fact that the Commission makes (more) clear
when measures do have to be reported and when
they do not, should bewelcomed. However, the Com-
mission still creates little clarity with its practice
since April 2015, and points the national authorities
in the wrong direction with its guidance. This does
not do any good for the clarity in State aid law; au-
thorities which are under the impression they do not
have to report their aid in accordance with the guid-
ance, may find out later that they have provided un-
lawful aid, for instancewhena thirdparty files a com-
plaint. The risk of this is borne by the beneficiary
companies.

The most striking argument in the press release is
that the main objective (apparently: of these deci-
sions) is to reduce the administrativeworkload of the
national authorities and the companies. The Com-
mission does not mention its own workload, but it is
hard to avoid the impression that this was one of the
considerations in the judgments, now that the Com-
mission does mention that, thanks to the decisions,

39 European Commission, Decision of 26 September 2016, Croatia
Investment aid to the port of Osijek, SA.43109.

40 European Commission, Decision of 18 August 2015, Develop-
ment of the Mohacs Port, SA.41275.

41 Altmark, (n 7).
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it can focus on the State aid cases with the largest im-
pact on the internal market.

If the Commission intends to reduce its workload,
the decisions discussed in this article will not help
much, because too many questions remain around
the application of the criterion ‘effect on trade be-
tween Member States’, as to the legality of the Com-
mission’s approach aswell as its practical use. A raise
of the de minimis threshold would work out much
better in practice. However, such a raise would (con-
ceptually) be at odds with the broad explanation of
the criterion that the Court of Justice applies. That is
why, within the system of State aid law, it would be
better not to work with a raised de minimis thresh-
old, but to include aid below certain thresholds as a
general category in the GBER. About aid with such a
small (‘marginal’) impact, it could be said that, when
it pursues one of the objectives mentioned in Article
107(3) TFEU (particularly thosementioned underAr-
ticle 107(3c) TFEU: aid to facilitate the development
of certain economic activities), the advantages of the
aid make up for the small - marginal - impact on the
competition and interstate trade. So far, the GBER
does not contain a general (not bound to types of ben-
eficiaries or sectors) category of exemptedmeasures,
but I do not see any reasonwhy such a category could
not be introduced. We might think about aid up to a
certain maximum amount, e.g. limited to small and
middle-sized companies that do not export. This
would of course require further elaboration. In any
case, Iwillpointoutnow, for instance, that theGBER’s
general requirement that aid must have a stimula-
tion effect can be easily met by determining that aid
that meets the conditions as further detailed in the

GBER, has a stimulating effect, theway it determined
already for certain categories.42 Another advantage
of ranging this aid with a marginal effect under the
GBER is that theMember State has to notify theCom-
mission afterwards.43

An alternative to reduce the workload is that the
Commission applies a simplified procedure to cases
with little impact.TheCommissionalreadyhadasim-
ilar plan in 2003with the LET (limited effect on trade)
project, according towhich aidmeeting thedescribed
conditions could be presented through a summary
procedure. The document in which this LET ap-
proach was described,44 was briefly available on the
Commission’s website, but was withdrawn because
of the legal uncertainty about its tenability.45 Unlike
the decisions discussed here, the LET approach (aid,
however with a simplified notification) was more in
line with the case law of the Court of Justice.

V. Conclusions

The way in which the Commission in the twelve de-
cisions towhich the said press releases refer, conclud-
ed that the Member States’ measures do not affect
trade between Member States, is not in conformity
with the case law of the Court of Justice. First, where
the Commission in its assessment of the national
measure does not come further than the conclusion
that there is not more than a marginal effect on the
conditions of cross-border investment and establish-
ment, it cannot rule out that trade between Member
States is affected. Second, the basis on which the
Commission comes to its conclusion that there is not
more than a marginal effect on the conditions of
cross-border investment and establishment, can be
questioned in several cases.

If the Commission tries to reduce its workload
there are alternative ways, like defining the aid in-
volved as aid falling under the GBER, or introducing
a simplified procedure for certain categories of aid,
that would fit better in the case law of the Court and
brings more certainty for national authorities and
beneficiaries.

42 See Article 6(5) GBER. In relation with the aid’s transparency, the
same technique is applied to Article 5(2 subs e-i) GBER.

43 Article 11(sub a) GBER.

44 Just like the LASA (lesser amounts of State aid) document, issued
at the same time. Both documents can still be found at <http://ec
.europa.eu/competition/state_aid/reform/sit_let_en.pdf> and
<http://ec.europa.eu/competition/state_aid/reform/sit_lasa_en.pdf
> Both online sources were last accessed on 22 April 2017.

45 See also, W Mederer, N Pesaresi and M Van Hoof, EU Competi-
tion Law, Volume IV, State Aid, book one (Leuven: Claeys &
Casteels 2008), 404.


